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Brandon Malone
Brandon Malone & Company

Laws and institutions

1 Multilateral conventions relating to arbitration

Is your country a contracting state to the New York Convention 
on the Recognition and Enforcement of Foreign Arbitral 
Awards? Since when has the Convention been in force? Were 
any declarations or notifications made under articles I, X and 
XI of the Convention? What other multilateral conventions 
relating to international commercial and investment 
arbitration is your country a party to? 

Scotland is a separate jurisdiction from England and Wales but remains 
part of the United Kingdom. Scotland has no independent capacity to enter 
into international treaties, but the United Kingdom is party to treaties that 
apply in Scotland.

The New York Convention has been in force in the United Kingdom 
and, therefore, Scotland since 1975. The UK is also party to the Convention 
on the Settlement of Investment Disputes between States and Nationals of 
other States 1965 (the ICSID Convention), which entered into force in the 
UK in 1967.

The Energy Charter Treaty 1994 has been in force in the UK since 
1998.

2 Bilateral investment treaties

Do bilateral investment treaties exist with other countries? 

The UK is party to 104 bilateral investment treaties with other countries, of 
which 92 are in force.

3 Domestic arbitration law

What are the primary domestic sources of law relating to 
domestic and foreign arbitral proceedings, and recognition and 
enforcement of awards? 

The primary domestic source of law relating to domestic and foreign arbi-
tral proceedings in Scotland is the Arbitration Scotland Act 2010 (the Act). 
Section 7 of the Act provides that the Scottish Arbitration Rules are to gov-
ern every arbitration seated in Scotland (except in relation to default rules, 
which the parties have excluded by agreement). The Act does not distin-
guish between domestic and international arbitration. There is an indirect 
distinction to the extent that where the substantive law of a contract is 
Scots law the default provision is that a challenge may be made on grounds 
of legal error. Parties can exclude such challenges by agreement and legal 
error challenges are not available where the substantive law of the contract 
is not Scots law.

Sections 18 to 22 of the Act deal with recognition and enforcement of 
New York Convention awards and that has no application in relation to 
domestic awards.

4 Domestic arbitration and UNCITRAL

Is your domestic arbitration law based on the UNCITRAL 
Model Law? What are the major differences between your 
domestic arbitration law and the UNCITRAL Model Law? 

The Arbitration Scotland Act 2010 is not directly based on the UNCITRAL 
Model Law. However, the Scottish Act draws heavily on the Arbitration Act 

1996 in force in England and Wales, which in turn adopts the principles set 
out in the UNCITRAL Model Law. 

5 Mandatory provisions

What are the mandatory domestic arbitration law provisions 
on procedure from which parties may not deviate? 

The Act is set out in a novel way in that the bulk of the law of arbitration 
applicable in Scotland is found in the Scottish Arbitration Rules, which 
form schedule 1 to the Act. The drafting of the Act in this way was a delib-
erate measure intended to make the law easily accessible.

Within the Rules, mandatory rules are marked ‘M’ and default rules 
are marked ‘D’.

The mandatory rules are as follows:
• only an individual may act as an arbitrator and that individual may not 

be underage or suffering from incapacity;
• there is a mandatory rule regarding the failure of the appointment 

procedure here the Act contains an innovation ‘arbitral appointment 
referees’. The arbitral appointment referees are the main appointing 
bodies within Scotland (the Chartered Institute of Arbitrators, the Law 
Society of Scotland, the Dean of the Faculty of Advocates, etc). The 
rules provide that where the appointment procedure has failed, the 
parties can seek an appointment from the arbitral appointment refer-
ees without recourse to the court;

• there is a mandatory duty to disclose any conflict of interest;
• there are mandatory rules regarding the removal or dismissal of indi-

vidual arbitrators or the tribunal;
• there are mandatory provisions regarding the resignation of an arbitra-

tor and the arbitrator’s entitlement or liability in the event of resignation;
• the power of the tribunal to rule in its own jurisdiction;
• the rules regarding objections to the tribunal’s jurisdiction and any 

appeal against a tribunal’s ruling on its jurisdiction and the procedure 
to apply the point;

• the tribunal’s duty to be impartial and independent, to treat the parties 
fairly and to conduct the arbitration without unnecessary delay and 
without incurring unnecessary expense;

• there are mandatory provisions regarding court procedure where cer-
tain applications are made to the court;

• there is a mandatory provision regarding the court’s power to order 
attendance of witnesses and disclosure of evidence;

• it is a mandatory provision that the tribunal has power to award pay-
ment in damages and power to award interest;

• the tribunal has power to make a part-award;
• the tribunal has power to withhold the award on non-payment of fees 

or expenses;
• it is a mandatory provision that the parties are severally liable to pay 

the arbitrator’s fees and expenses;
• there is a mandatory ban on pre-dispute agreements about liability for 

arbitration expenses;
• there is a mandatory right to challenge an award for lack of substantive 

jurisdiction and also on grounds of serious irregularity;
• there are mandatory rules governing legal error appeals procedures, 

albeit it is discretionary whether to allow challenges based on legal error;
• the rules regarding a challenge to awards are mandatory, as are the 

rules regarding reconsideration of a tribunal in the case of the court 
making a direction to that effect;
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• the rules regarding the immunity of the tribunal, any appointing arbi-
tral institution and any experts, witnesses or legal representatives 
participating in the arbitration are mandatory;

• the loss of right to object where a party has not made a timeous objec-
tion on the grounds, for example, that an arbitrator is ineligible to act is 
mandatory. The provisions regarding the independence of an arbitra-
tor are mandatory;

• the rules regarding the death of an arbitrator are mandatory; and
• the rules applicable to umpires are mandatory.

6 Substantive law

Is there any rule in your domestic arbitration law that provides 
the arbitral tribunal with guidance as to which substantive law 
to apply to the merits of the dispute? 

Rule 47 (which may be altered by agreement) provides that the tribunal 
must decide a dispute in accordance with the law chosen by the parties or, 
where no such choice is made (or where a purported choice is unlawful), 
the law determined by the conflict of rules that the tribunal considers to 
be applicable.

7 Arbitral institutions

What are the most prominent arbitral institutions situated in 
your country? 

The most prominent institution based in Scotland is the Scottish Arbitration 
Centre.

Scottish Arbitration Centre
Dolphin House
4 Hunter Square
Edinburgh EH1 1QW
Tel: +44 131 474 7844
E-mail: info@scottisharbitrationcentre.org
www.scottisharbitrationcentre.org

The Scottish Arbitration Centre was established in 2011. It is a joint 
venture of the Chartered Institute of Arbitrators Scottish Branch, 
the Law Society of Scotland, the Royal Institution of Chartered 
Surveyors, the Faculty of Advocates and the Scottish government.

The objects of the Scottish arbitration system are the promotion of 
arbitration within Scotland and the promotion of Scotland as a seat of 
international arbitration.

At present, the Scottish Arbitration Centre does not operate as an 
arbitral institution but does make arbitral appointments. For this purpose 
it has established an independent appointments committee. Various other 
bodies make arbitral appointments in Scotland including the Chartered 
Institution of Arbitrators Scottish Branch (which maintains its own panel), 
the Law Society of Scotland, the Royal Institution of Chartered Surveyors, 
the Dean of the Faculty of Advocates and others.

It is also relatively common to have institutional arbitration seated 
in Scotland under the auspices of the London Court of International 
Arbitration and the International Chamber of Commerce rules.

In 2013 the Scottish Arbitration Centre and the Centre for Energy, 
Petroleum and Mineral Law and Policy at the University of Dundee 
launched the International Centre for Energy Arbitration (ICEA). The 
ICEA is in the process of researching and drafting institutional rules aimed 
at the energy sector and will operate as an arbitral institution when these 
have been finalised and published (see www.energyarbitration.org).

Arbitration agreement 

8 Arbitrability

Are there any types of disputes that are not arbitrable? 

It is a founding principle of the Act that parties should be free to agree how 
to resolve disputes subject only to such safeguards as are necessary in the 
public interest (section 1(b)). The Act does not limit the types of disputes 
that can be arbitrated. Generally speaking, within the law of Scotland, any-
thing that may be the subject of agreement can be arbitrated. Matters of 
public right are not generally arbitrable. So questions of personal status, 
like divorce, cannot be arbitrated (although the financial consequences of 
divorce can be). Criminal matters are not arbitrable. Intellectual property 

rights can be arbitrated where there has been a breach of an agreement 
between the parties, but not otherwise.

There is a general rule that for a dispute to be capable of arbitration, it 
must give rise to a practical consequence sounding in money or obligation. 
Accordingly, purely academic questions are not arbitrable.

9 Requirements

What formal and other requirements exist for an arbitration 
agreement? 

There is no rule that an arbitration agreement must be in writing and there-
fore oral arbitration agreements are permitted. Some types of contract, for 
example, contracts relating to land, must be in writing and any arbitration 
agreement relating to a contract of that type would need to be in writing.

In practice, because a written arbitration agreement is a requirement 
for enforcement under the New York Convention, parties need to record 
the arbitration agreement in writing.

10 Enforceability

In what circumstances is an arbitration agreement no longer 
enforceable? 

The court must give effect to a valid and operable arbitration agreement on 
the application of one of the parties and must suspend any court proceed-
ings relating to the relevant contract, so long as that party has not taken 
a step in the court procedure to respond to the substance of the dispute 
within the proceedings. It follows that where such a step in process has 
been taken, the right to enforce the arbitration agreement is lost.

Section 5 of the Act provides that an arbitration agreement forming part 
of wider agreement is to be treated as a distinct agreement. Accordingly 
invalidity of the wider agreement does not of itself render the arbitration 
agreement invalid. A dispute about the validity of the wider agreement 
may be arbitrated in accordance with the arbitration agreement.

11 Third parties – bound by arbitration agreement

In which instances can third parties or non-signatories be 
bound by an arbitration agreement? 

Section 11 of the Act provides that a tribunal’s award is final and binding on 
the parties and any person claiming through or under them, but does not of 
itself bind any third party.

Accordingly an award binds successors and assignees.

12 Third parties – participation

Does your domestic arbitration law make any provisions with 
respect to third-party participation in arbitration, such as 
joinder or third-party notice? 

There is no specific provision for joinder in the rules. Arbitration being a 
matter of contract, it would be for the parties to agree to add or substitute 
a third party. The tribunal has no power to do so absent agreement of the 
parties.

Rule 40 does provide that the proceedings may be consolidated with 
another arbitration or that hearings in separate arbitrations may be held 
concurrently but only where there is agreement. The tribunal has no power 
to order such consolidation or joint hearings on its own initiative.

13 Groups of companies

Do courts and arbitral tribunals in your jurisdiction extend 
an arbitration agreement to non-signatory parent or 
subsidiary companies of a signatory company, provided that 
the non-signatory was somehow involved in the conclusion, 
performance or termination of the contract in dispute, under 
the ‘group of companies’ doctrine? 

The group of companies doctrine does not exist in Scots law. Whether the 
tribunal has power to extend an arbitration agreement to a non-signatory 
parent or subsidiary company of the signatory company will depend on 
the law governing the arbitration agreement and the substantive law of a 
contract.
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14 Multiparty arbitration agreements

What are the requirements for a valid multiparty arbitration 
agreement? 

There are no particular requirements for a valid multiparty arbitration 
agreement. All parties must agree to arbitrate otherwise the requirements 
are exactly the same as two-party arbitrations.

Rules 6 and 7 provide for the appointment of arbitrators, which can be 
more complex where there are multiple parties ensuring equality between 
the parties and avoiding the situation that arose in Siemens AG and BKMI 
Industrienlagen GmbH v Ducto Construction Co (1992) (1) Bull CIV.

Constitution of arbitral tribunal

15 Eligibility of arbitrators

Are there any restrictions as to who may act as an arbitrator? 
Would any contractually stipulated requirement for arbitrators 
based on nationality, religion or gender be recognised by the 
courts in your jurisdiction? 

There are no restrictions as to who may act as arbitrator other than the pro-
visions that an arbitrator must be an individual and must not be suffering 
from any legal incapacity.

The Supreme Court case of Jivraj v Hashwani [2011] UKSC 40 con-
firmed that it was competent to require an arbitrator to be selected on the 
basis of nationality or religion, or both. The same approach would be taken 
in the Scottish courts.

16 Default appointment of arbitrators

Failing prior agreement of the parties, what is the default 
mechanism for the appointment of arbitrators? 

Rule 7 provides for what is to happen in the event of a failure to agree a 
mechanism for the appointment of arbitrators or for a failure in the method.

In terms of rule 7 either party may apply to one of the arbitral appoint-
ment referees.

The arbitral appointment referees are the Agricultural Industries 
Confederation Limited, the Chartered Institute of Arbitrators, the Dean 
of the Faculty of Advocates, the Institution of Civil Engineers, the Law 
Society of Scotland, the Royal Incorporation of Architects in Scotland, 
the Royal Institution of Chartered Surveyors and the Scottish Agricultural 
Arbiters and Valuers Association.

Either party may object to an appointment by an arbitral appoint-
ments referee within seven days of an application. However, if there is no 
such objection the arbitral appointments referee may make the necessary 
appointment.

If there is an objection, or if the arbitral appointments referee fails to 
make an appointment within 21 days of the matter being referred or where 
parties have agreed that they do not wish to refer the appointment process 
to an arbitral appointments referee, the court may, on the application of 
any party, make the necessary appointment.

17 Challenge and replacement of arbitrators 

On what grounds and how can an arbitrator be challenged and 
replaced? Please discuss in particular the grounds for challenge 
and replacement, and the procedure, including challenge 
in court. Is there a tendency to apply or seek guidance from 
the IBA Guidelines on Conflicts of Interest in International 
Arbitration?

In terms of rule 10 a party may object to the tribunal about the appointment 
of an arbitrator. The objection is only competent if it is made on the ground 
that the arbitrator is not impartial and independent or has not treated the 
parties fairly or does not have a qualification to which the parties agreed 
(before the arbitrator’s appointment) that the arbitrator must have. The 
objection must state the facts on which it is based and must be brought 
within 14 days of the objector becoming aware of those facts. The other 
party must be given notice. The tribunal may deal with an objection by 
confirming or revoking the appointment and if no decision is made within 
14 days of a competent objection being made, the appointment is revoked.

In addition, in terms of rule 11 the parties may, acting jointly, remove 
an arbitrator. An arbitrator may also be removed by a third party to whom 
parties have given such power (such as an arbitral institution).

In terms of rule 12, the court may, on the application of any party, 
remove an arbitrator if it is satisfied that the arbitrator is not impartial and 
independent or has not treated the parties fairly, is incapable of acting as 
an arbitrator, does not have a qualification that the parties agreed or that 
a substantial injustice has been or will be caused to the party because the 
arbitrator has failed to conduct the arbitration in accordance with the arbi-
tration agreement, the applicable rules or any other agreement by the par-
ties relating to the conduct of the arbitration.

In terms of rule 13, the court may dismiss the tribunal if it is satisfied, 
on the application of a party, that substantial injustice has been or will be 
caused to that party because the tribunal has failed to conduct the arbitra-
tion in accordance with the arbitration agreement, the applicable rules or 
any other agreement relating to the conduct of the arbitration.

The court can only remove an arbitrator or dismiss the tribunal if the 
arbitrator or, as the case may be, the tribunal, has been notified of the appli-
cation and has been given an opportunity to make representations and 
recourse available under rule 10 (‘Application to the Tribunal’) has been 
exhausted and any available recourse to a third party (such as an arbitral 
institution) has been exhausted.

In terms of the rules, the procedure is a petition to a single judge in the 
Court of Session and there is no appeal against the judge’s decision.

The IBA guidelines do not have any particular status in Scotland, but 
the courts would undoubtedly have regard to the guidelines when reaching 
a decision on conflict issues.

18 Relationship between parties and arbitrators

What is the relationship between parties and arbitrators? 
Please elaborate on the contractual relationship between 
parties and arbitrators, neutrality of party-appointed 
arbitrators, remuneration, and expenses of arbitrators.

The relationship between the parties and the arbitrators is contractual. The 
nature of the contractual relationship is affected by the mandatory rules 
that apply, whether or not they have been incorporated specifically. Even if 
the parties purport to exclude the mandatory rules, they still apply.

All arbitrators, whether or not party-appointed, are obliged to be 
impartial and independent and treat the parties fairly.

In terms of rule 60 the parties are severally liable to pay the arbitrators’ 
fees and expenses including the arbitrators’ fees for conducting the arbitra-
tion and the expenses incurred personally by the arbitrators when conduct-
ing the arbitration and expenses incurred by the tribunal, including the fees 
and expenses of any clerk, agent, employee or other person appointed by the 
tribunal, the fees and expenses of any expert from whom the tribunal obtains 
an opinion any expenses in respect of meeting and hearing facilities and any 
expenses incurred determining recoverable arbitration expenses.

The amount of fees and expenses payable are to be agreed by the par-
ties and the arbitrators or, as the case may be, the arbitral appointments ref-
eree or other third party (arbitral institution) or failing such agreement to be 
determined by the auditor of the Court of Session. The auditor will make an 
assessment on the basis of a reasonable commercial rate of charge and will 
allow a reasonable amount in respect of all reasonably incurred expenses.

19 Immunity of arbitrators from liability

To what extent are arbitrators immune from liability for their 
conduct in the course of the arbitration? 

In terms of rule 73, which is a mandatory rule, neither the tribunal nor the 
arbitrator is liable for anything done or omitted in performance or pur-
ported performance of the tribunal’s function and that immunity extends 
to any clerk, agent, employee or other person assisting the tribunal to per-
form its function. The rule does not apply where there has been bad faith. 
There is also an exception to the rule where the arbitrator’s tenure ends due 
to an issue for which the arbitrator is responsible (ie, where the arbitrator 
resigns other than in circumstances permitted by the rules).

Jurisdiction and competence of arbitral tribunal

20 Court proceedings contrary to arbitration agreements
What is the procedure for disputes over jurisdiction if court 
proceedings are initiated despite an existing arbitration 
agreement, and what time limits exist for jurisdictional objections? 

A party may bring court proceedings regardless of the existence of an arbi-
tration clause. However, in terms of section 10 of the Act the court must sist 
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(stay) those proceedings insofar as they concern the subject matter of the 
arbitration so long as the party applying for the sist has not taken any step 
in the legal proceedings to answer any substantive claim or otherwise acted 
in a manner indicating a desire to have a dispute resolved by the legal pro-
ceedings rather than by arbitration. There is no time limit stated for lodg-
ing such an objection but the longer that the party delays in making the 
application the more likely the party is to be held to have acted in a manner 
indicating a desire to have the dispute resolved by legal proceedings.

21 Jurisdiction of arbitral tribunal

What is the procedure for disputes over jurisdiction of the 
arbitral tribunal once arbitral proceedings have been initiated 
and what time limits exist for jurisdictional objections? 

Rule 19 provides that the tribunal can rule on its own jurisdiction. It may 
also rule on whether there is a valid arbitration agreement, whether the 
tribunal is properly constituted and what matters have been submitted to 
arbitration in accordance with the arbitration agreement.

Any objection on jurisdictional grounds must be made before or as 
soon as is reasonably practicable after the matter to which the objection 
relates is first raised in the arbitration, or by such later time as the tribunal 
considers that circumstances justify but must in all circumstances be made 
before the tribunal makes its award.

In terms of rule 21 the party may, within 14 days of the tribunal’s deci-
sion on such an objection, appeal to the court against the decision.

Rule 22 is a default rule that allows the parties to apply directly to the 
court to determine the question of the tribunal’s jurisdiction. Such a direct 
application to the court can only be made if the parties have agreed that 
it may be made or the tribunal has consented to it being made. The court 
must be satisfied that determining the question is likely to produce sub-
stantial savings and expenses, that the application was made without delay 
and that there is good reason why the question should be determined by 
the court.

Arbitral proceedings

22 Place and language of arbitration

Failing prior agreement of the parties, what is the default 
mechanism for the place of arbitration and the language of the 
arbitral proceedings?

In terms of section 3 of the Act an arbitration is ‘seated in Scotland’ if 
Scotland is designated as the judicial seat of the arbitration of the parties 
or any third parties given the power to designate the seat (such as an arbi-
tral institution) or where the parties have failed to designate or authorise 
a third party to determine the seat by the tribunal or in the absence of any 
such designation the court determines that Scotland is to be the judicial 
seat of the arbitration. As regards the place or venue of arbitration, rule 29 
provides that the tribunal may meet or otherwise conduct the arbitration 
anywhere it chooses (in or outwith Scotland). The tribunal does, of course, 
have an overriding duty to the parties to conduct the arbitration without 
unnecessary expense.

23 Commencement of arbitration

How are arbitral proceedings initiated? 

Rule 1 provides that an arbitration begins when a party to an arbitration 
agreement gives the other party notice submitting a dispute to arbitra-
tion in accordance with a dispute with the agreement. Paragraph 4 has a 
default rule and the parties are free to specify more detailed provisions 
as to the mechanism for commencement of arbitration proceedings so, 
equally, they can incorporate institutional rules that provide specific steps 
for commencement.

24 Hearing

Is a hearing required and what rules apply? 

In terms of rule 28, it is for the tribunal to determine the procedure to be 
followed in the arbitration and, in particular, whether and to the extent to 
which the arbitration is to proceed by way of hearings. Rule 28 is a default 
rule and parties are free to agree a more detailed procedure if so desired.

25 Evidence

By what rules is the arbitral tribunal bound in establishing the 
facts of the case? What types of evidence are admitted and how 
is the taking of evidence conducted? 

In terms of the rules the tribunal has a very wide discretion in relation 
to procedure and it is for the tribunal to determine the admissibility, rel-
evance, materiality and weight of any evidence. The tribunal has the dis-
cretion whether to apply rules of evidence used in legal proceedings or any 
other rules of evidence.

In terms of the legal culture in Scotland there is a trend towards prag-
matism and proportionality so that smaller cases may be dealt with on a 
less formal basis. It is also relevant that although a common law jurisdic-
tion Scots law has civil law roots and is often said to be a hybrid system. An 
example of this distinction is disclosure and discovery. The Scottish courts 
do not follow the English or United States presumption of discovery and 
disclosure of documents and recovery of evidence is based on relevancy.

In terms of witness evidence it is common to have witness statements 
in arbitration but cross-examination and questioning by the tribunal is also 
common. For smaller-scale disputes this might be avoided.

26 Court involvement

In what instances can the arbitral tribunal request assistance 
from a court and in what instances may courts intervene? 

The court has powers to assist the arbitration process and these are con-
tained in part 5 of the Scottish Arbitration Rules (rules 41 to 46). The court 
has power on application by the tribunal or any party to order any person 
to attend a hearing for the purpose of giving evidence or to disclose docu-
ments or other material evidence to the tribunal.

In terms of rule 46, unless the parties agree otherwise, the court has 
the same power in an arbitration as it would have in civil proceedings:
• to appoint a person to safeguard the interests of any person lacking 

capacity;
• to order the sale of any property in dispute in the arbitration;
• to make an order securing any amount in dispute in the arbitration;
• to make an order for the recovery of evidence;
• to grant a warrant for arrestment or inhibition (an attachment or freez-

ing order on funds or moveable property or land and buildings);
• to grant interdict or interim interdict (an injunction); or
• to grant any other interim or permanent order.

If the arbitration has begun, the court can only make such an order with the 
consent of the tribunal or in cases of urgency.

The court also has power in relation to arbitrations that have not yet 
begun but where the court is satisfied that there is an arbitration agree-
ment that resolves that a dispute of the nature referred is to be resolved 
by arbitration.

There is a default provision in rule 41 that permits the court on appli-
cation by any party to determine any point of Scots law arising in the 
arbitration though such referrals can be excluded by agreement and it is 
important to note that it is only points of Scots Law that can be referred and 
that, accordingly, if the law of the contract is not the law of Scotland this 
provision has no application.

27 Confidentiality

Is confidentiality ensured? 

The Act makes specific provision for confidentiality. Rule 26 provides that 
disclosure by the tribunal, any arbitrator or a party of confidential informa-
tion relating to the arbitration is to be actionable as a breach of an obliga-
tion of confidence unless the disclosure is authorised by the parties or is 
subject to one of the exceptions listed within the rule.

The tribunal and the parties must take reasonable steps to prevent 
unauthorised disclosure of confidential information by any third party 
involved in the conduct of the arbitration.

Confidential information is defined as meaning any information 
relating to the dispute, the arbitral proceedings, the award or any civil pro-
ceedings relating to the arbitration in respect of which an order has been 
granted under section 25 of the Act, which is not and has never been in the 
public domain.

Rule 26 is a default provision and can be varied by agreement but where 
it applies it is to be noted that a breach of the rule can give rise to civil liability.
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It is often said that confidentiality is easily lost in relation to arbitra-
tion where there are court proceedings relating to the arbitration. The Act 
addresses this in section 15, which provides for anonymity in legal proceed-
ings and states that a party to any civil proceedings relating to an arbitra-
tion may apply to the court for an order prohibiting the disclosure of the 
identity of a party to the arbitration in any report of the proceedings.

The relevant court rules provide that where a petitioner note is lodged 
under the Act, until such time as the court makes a ruling on anonym-
ity, the petition or note is not to be made available for inspection except 
by court staff and the parties. The parties’ names are not to appear on the 
Rolls of Court and the court proceedings are to be heard in private.

In Arbitration Application No. 2 of 2011 [2011] CSOH 186 (9 November 
2011), Lord Glennie set out the court’s approach to the requirement for 
anonymity and noted that he had attempted to respect both the letter and 
spirit of the requirements for anonymity in setting out his decision. He also 
noted that in this case it was agreed at the end of the hearing that in the first 
instance the opinion would be issued to the parties without wider publica-
tion to enable them to make representations as to whether there should be 
any publication at all and, if so, whether any details could be omitted from 
the opinion without removing the sense of the decision. This demonstrates 
the commitment of the Scottish courts to respect the confidentiality and 
anonymity provisions in the Act.

Interim measures and sanctioning powers

28 Interim measures by the courts

What interim measures may be ordered by courts before and 
after arbitration proceedings have been initiated? 

The court has the powers referred to in question 26. Rule 46 sets out the 
measures that the court may take to preserve evidence and generally to 
preserve the status quo pending determination by the arbitrator. These 
measures can be taken with consent of the tribunal or in cases of urgency 
where the arbitration has begun. If the arbitration has not yet begun the 
court has these powers where there is an arbitration agreement that pro-
vides that such a dispute is to be resolved by arbitration.

29 Interim measures by an emergency arbitrator 

Does your domestic arbitration law or do the rules of the 
domestic arbitration institutions mentioned above provide for 
an emergency arbitrator prior to the constitution of the arbitral 
tribunal?

The Act does not make provision for emergency arbitrator appointments. 
If institutional rules have been used then parties can avail themselves of 
the emergency arbitration provisions within those rules, where provided 
for. Given the size of the Scottish jurisdiction it is normally possible to get a 
very quick appointment of an ad hoc arbitrator if institutional arbitration is 
not used. In all cases, the court can take interim measures on an emergency 
basis should the need arise.

30 Interim measures by the arbitral tribunal

What interim measures may the arbitral tribunal order after 
it is constituted? In which instances can security for costs be 
ordered by an arbitral tribunal?

In terms of default rule 35, the tribunal may direct a party to allow the tri-
bunal, an expert or another party to inspect, photograph, preserve or take 
custody of any property of which that party owns or possesses, which is the 
subject of the arbitration and to preserve any document or other evidence 
that the party possesses or controls.

In addition, it is a default provision of the Rules (rule 53) that the tri-
bunal may make a provisional award granting any relief on a provisional 
basis, which it has power to grant permanently.

The tribunal has power in terms of rule 64 (a default rule) to make 
an order for security for expenses against a party making a claim in the 
arbitration (which order may include security for the tribunal’s fees and 
expenses). The tribunal is not permitted to make an award for security 
solely on the ground that the party In question is not resident in the UK (if 
an individual) or is a non-UK registered company, or is controlled outwith 
the UK. No test for making an award for security of expenses is specified 
in the rules. A tribunal in Scotland may be persuaded to make an order 
for security for expenses having regard to inter alia the impecuniosity 

claimant, the nature of the claim and its prima facie merit, and the conduct 
of the claimant. If an award for security of expenses is not complied with, 
the tribunal may dismiss the claim.

31 Sanctioning powers of the arbitral tribunal

Pursuant to your domestic arbitration law or the rules of the 
domestic arbitration institutions mentioned above, is the 
arbitral tribunal competent to order sanctions against parties 
or their counsel who use ‘guerrilla tactics’ in arbitration? 

The parties to the arbitration are bound by the duty in rule 25 to ensure 
that the arbitration is conducted without unnecessary delay and expense. 
Where there is a wilful disregard of the tribunal’s direction, the tribunal 
is empowered, in certain circumstances, to draw adverse inferences and to 
proceed with the arbitration. In addition, the tribunal may make an award of 
expenses as it considers appropriate. These powers are contained in rule 39.

Awards

32 Decisions by the arbitral tribunal

Failing party agreement, is it sufficient if decisions by the 
arbitral tribunal are made by a majority of all its members or is 
a unanimous vote required? What are the consequences for the 
award if an arbitrator dissents?

Where the tribunal is unable to make a decision unanimously, a decision 
made by the majority of the arbitrators is sufficient. This includes any deci-
sion on an award.

Where there is neither unanimity nor a majority in favour of or 
opposed to making a decision, the decision is to be made by the arbitra-
tor nominated to chair the tribunal, or where no person has been nomi-
nated as chairman and the tribunal consists of three more arbitrators, by 
the last arbitrator to be appointed. Where no tribunal chairman has been 
nominated and the tribunal consists of two arbitrators, the decision is to be 
made by an umpire appointed by the tribunal, or where the tribunal fails to 
make an appointment within 14 days of being requested to do so by either 
party or any arbitrator then by an arbitral appointments referee.

33 Dissenting opinions

How does your domestic arbitration law deal with dissenting 
opinions?

The Act does not specifically deal with dissenting opinions, other than to 
provide that the parties should be advised if there is one. A dissenting arbi-
trator does not have to sign the award. A dissenting opinion does not form 
part of the award.

34 Form and content requirements

What form and content requirements exist for an award? 

Rule 51, which deals with the form of award, is a default rule, so parties 
are free to agree the form that the award takes. Absent agreement to the 
contrary, rule 51 provides that the awards must be signed by all of the arbi-
trators or all of those assenting to the award. The award must state the seat 
of the arbitration, when the award is made and when it takes effect, the tri-
bunal’s reasons for the award and whether any provisional or part awards 
have been made (and the extent to which any such provisional award is 
superseded or confirmed).

35 Time limit for award

Does the award have to be rendered within a certain time limit 
under your domestic arbitration law or under the rules of the 
domestic arbitration institutions mentioned above? 

The Act does not specify a time limit for making the award. Parties are free 
to specify a time limit and, of course, many sets of rules do just that. In 
terms of rule 43 (a default rule) the court may vary time limits agreed by the 
parties, but can only do so if there is no available arbitration process to vary 
the time limit and it is necessary to prevent substantial injustice.
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36 Date of award

For what time limits is the date of the award decisive and for 
what time limits is the date of delivery of the award decisive? 

Challenges to an award on the ground of lack of jurisdiction or serious 
irregularity (or legal error where permitted) must be brought within 28 days 
of the later of the date on which the award is made, the date on which a 
decision whether or not to correct an award is made and, if there has been 
an arbitral process of appeal or review, the date on which the appellant is 
notified of that result.

An application for correction of the award must be brought within 28 
days of the award being made or such longer period as permitted by the 
court on cause shown. 

Rule 51(2) provides that an award is made by delivering it to each of 
the parties.

37 Types of awards

What types of awards are possible and what types of relief may 
the arbitral tribunal grant? 

In terms of rules 48 and 50 the tribunal has power to award payment of 
damages and interest on any sum awarded. The parties may agree fur-
ther powers, but a default rule, rule 49, provides that the award may be 
of a declaratory nature or an order to do or refrain from doing something 
including performance of a contractual obligation or an order for the recti-
fication or reduction or any deed or other document.

The tribunal has the power to make part awards and provisional 
awards. It may also send a draft award to the parties but if it does so it must 
consider any representations from the parties about the draft received 
within the specified deadline.

The tribunal may, in terms of rule 57, make an award reflecting the 
terms of a settlement.

38 Termination of proceedings

By what other means than an award can proceedings be 
terminated? 

In terms of rule 37, where a party unnecessarily delays in submitting or oth-
erwise pursuing a claim and the tribunal considers that there is no good 
reason for the delay and is satisfied that the delay gives or is likely to give 
rise to a substantial risk that will not be possible to resolve the issues in 
that claim fairly or has caused or is likely to cause serious prejudice to the 
other party, the tribunal must end the arbitration insofar as it relates to the 
subject matter of the claim and make such award as it considers appropri-
ate. Otherwise the arbitration ends when the last award is made or on early 
settlement. Where there is settlement the parties may simply notify the 
tribunal that they have settled a dispute or may ask the tribunal to make an 
award reflecting the terms of the settlement.

39 Cost allocation and recovery

How are the costs of the arbitral proceedings allocated in 
awards? What costs are recoverable? 

In terms of rule 62 the tribunal may make an award allocating the party’s 
liability between themselves for the recoverable arbitration expenses or 
any part of those expenses. The rule (which is a default rule) provides that 
the tribunal must have regard to the principle that expenses should follow 
a decision made in favour of a party except where this would be inappro-
priate in the circumstances. The parties are banned in terms of rule 63 (a 
mandatory rule) from allocating liability between themselves for any or all 
of the arbitration expenses prior to the dispute arising. Such an agreement 
is possible after the dispute has arisen.

The tribunal can allocate liability for the arbitrator’s fees and expenses 
and the party’s legal and other expenses and the fees and expenses of any 
arbitral appointments referee or arbitral institution. It is for the tribunal 
to determine the amount of the party’s legal and expert expenses or to 
arrange for the auditor of court to do so. The tribunal (and the auditor of 
court) will generally have regard to the agreement between the successful 
party and their agent on fees. In the absence of such agreement the tribu-
nal or auditor may approach the matter on the basis of what is a reasonable 
fee in the circumstances.

40 Interest

May interest be awarded for principal claims and for costs and 
at what rate?

Rule 50, which is a mandatory rule, provides that the tribunal may order 
interest to be paid on the whole or part of any amount that the award orders 
to be paid in respect of any period up to the date of the award.

The tribunal has power to award interest on costs and has discretion as 
to the appropriate interest rate.

It should be noted that while the power to award interest forms part of 
a mandatory rule the tribunal has discretion as to whether or not to award 
interest.

Proceedings subsequent to issuance of award

41 Interpretation and correction of awards

Does the arbitral tribunal have the power to correct or interpret 
an award on its own or at the parties’ initiative? What time 
limits apply?

In terms of rule 58, the tribunal may correct an award to address a clerical 
or typographical error, or other error caused by accident or omission. It can 
make a correction to clarify or remove an ambiguity in the award.

The tribunal can make such a correction on its own initiative, or on the 
application of any party. An application by a party must be made within 28 
days of the award or by such later date as the court may allow.

Where the correction is initiated by the tribunal the correction must 
be made within 28 days of the award being made. Where the correction 
is initiated by a party, the correction must be made within 28 days of the 
application being made.

42 Challenge of awards

How and on what grounds can awards be challenged and set 
aside?

There are three possible grounds on which an award may be set aside as 
follows:
• the tribunal did not have jurisdiction to make the award (rule 67). An 

appeal is made by way of petition to an Outer House judge. The Outer 
House is the court of first instance in the Court of Session, Scotland’s 
Supreme Court, and is presided over by a single judge. There are four 
judges designated as arbitration judges and all matters arising under 
the Act are referred to those judges. There is an appeal available to the 
Inner House, the appeal court, of the Court of Session, which normally 
comprises three judges. Such an appeal is only available with leave of 
the Outer House judge, and only where it is considered that the pro-
posed appeal raises an important point of principle or practice, or 
where there is some other compelling reason to grant leave;

• there has been a serious irregularity (rule 68). A ‘serious irregularity’ 
is an irregularity of one of the types specified in the rule, which has 
caused, or will cause substantial injustice to the appellant. While the 
terms of the provision could be seen as wide in scope, in practice, they 
are interpreted strictly. As with an appeal under rule 67, the appeal is 
made to the Outer House and there is a further appeal to the Inner 
House with leave of the Outer House judge, which will only be given 
if the proposed appeal would raise an important point of principal or 
practice or there is another compelling reason to give leave; and

• the tribunal has made an error on a point of Scots law (rule 69). While 
rules 67 and 68 are mandatory, rule 69 is a default rule. There is, there-
fore, no legal error appeal if parties have agreed a set of institutional 
rules or bespoke rules that exclude such appeals. Rule 69 appeals are 
also excluded if parties have agreed to dispense with the tribunal’s duty 
to state reasons for its award. The rule refers to errors of Scots law and, 
accordingly, if the governing law of the contract is not Scots law, such 
appeals are excluded. No legal error appeal may be brought unless the 
parties have agreed to the appeal proceeding or the court has granted 
leave for the appeal to be brought. Leave will only be granted by the 
court if it is satisfied that deciding the point will substantially affect a 
party’s rights, that the tribunal was asked to decide the point and that 
on the basis of the finding of facts in the award, the tribunal’s decision 
on that point was obviously wrong or, where the court considers the 
point to be of general importance, is open to serious doubt.
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43 Levels of appeal

How many levels of appeal are there? How long does it 
generally take until a challenge is decided at each level? 
Approximately what costs are incurred at each level? How are 
costs apportioned among the parties?

There are two levels of appeal. The initial appeal is made to the Outer 
House (a single judge). It is possible to appeal to the Inner House (appeal 
court) from the Outer House’s decision, but only with the leave of the Outer 
House. Such leave is only granted where the proposed appeal would raise 
an important point of principle or practice, or there is another compelling 
reason. The Outer House’s decision on whether to grant leave is final, and 
the Inner House’s decision on the appeal is final. There is no appeal to the 
UK Supreme Court and thus, the Scottish regime should be seen as inde-
pendent of the system in England and Wales and a neutral jurisdiction.

44 Recognition and enforcement

What requirements exist for recognition and enforcement of 
domestic and foreign awards, what grounds exist for refusing 
recognition and enforcement, and what is the procedure? 

The Act draws a distinction between awards made in a state (other than the 
UK) that is party to the New York Convention and other awards.

Convention awards (as defined in the Act) are to be recognised as 
binding and the court may order that a Convention award may be enforced 
as if it were decree of the court (section 19).

Recognition or enforcement of a Convention award can only be 
refused in accordance with the provisions of section 20, the grounds being:
• that a party was under some incapacity;
• that the arbitration agreement was invalid under the relevant law;
• that the person against whom the award is being enforced was not 

given proper notice of the arbitral process or was otherwise unable to 
present their case;

• that the arbitration was conducted otherwise than in accordance with 
the agreement of the parties and failing such agreement, the relevant 
law;

• that the award deals with a dispute not contemplated by or not falling 
within the submission to arbitration;

• that the award contains decisions on matters beyond the scope of that 
submission;

• that the award is not yet binding;
• that the award has been set aside or suspended by a competent 

authority;
• that the award relates to a matter that is not capable of being settled by 

arbitration; and
• that it would be contrary to public policy to enforce the award.

Scottish awards, awards from other parts of the United Kingdom and non-
convention foreign awards, are enforced under section 12 of the Act. Such 
awards can be enforced as if they were a decree of the court.

The court cannot make such an award if the award is the subject of an 
appeal under the Scottish Arbitration Rules, subject to an arbitral process 
of appeal or review or subject to a process of correction under rule 58. No 
such order can be made if the tribunal is satisfied that the tribunal did not 
have jurisdiction (but the parties can lose the right to object on jurisdiction 
grounds, see rule 76).

Enforcement proceedings are brought under chapter 100 of the Rules 
of the Court of Session.

The Scottish courts are very supportive of arbitration. It is unlikely 
that a Scottish court would have taken the approach of the Supreme Court 
in the case Dallah Estate and Tourism Holding Company v The Ministry of 
Religious Affairs, Government of Pakistan [2010] UKSC 46.

45 Enforcement of foreign awards

What is the attitude of domestic courts to the enforcement 
of foreign awards set aside by the courts at the place of 
arbitration?

In terms of section 20(3)(d) enforcement of a convention award may be 
refused if it is proved that the award has been set aside or suspended by a 
competent authority. If the court in the seat of arbitration has set aside the 
award, it is unlikely that the Scottish courts will enforce it, but the court has 
discretion and could enforce such an award. If the award is set aside in a 
jurisdiction other than that in which the arbitration was seated, the likeli-
hood of the Scottish courts enforcing the award is increased, but of course 
each case will turn on its own merits.

46 Cost of enforcement

What costs are incurred in enforcing awards?

The ultimate cost of enforcement depends upon whether enforcement is 
resisted. Proceedings are brought in terms of chapter 100 of the Rules of 
the Court of Session. It is true to say that legal costs are generally much 
lower in Scotland than in other major centres of arbitration.

Other

47 Judicial system influence

What dominant features of your judicial system might exert an 
influence on an arbitrator from your country? 

Scotland does not have the English or United States style of discovery pro-
cedure. Recovery of documents is ordered where it can be established that 
their disclosure is relevant to the case. This results in considerable cost sav-
ings for litigants, and this approach is reflected in Scottish arbitration.

Witness statements are common in the commercial courts, although 
cross-examination of witnesses is also the norm. 

Scotland may be said to be a common law jurisdiction, but it has its 
roots in the civil law and is often called a hybrid system. The procedural 
culture in Scotland’s courts, particularly its commercial courts, has much 
in common with the culture and procedure of international commercial 
arbitration.

Update and trends

It has been a year of progress for arbitration in Scotland. Held back 
for years by a system that was not fit for purpose, the introduction 
of the Arbitration (Scotland) Act 2010, which in practice mirrors the 
Arbitration Act of 1996 applicable in England and Wales has led to a 
marked increase in arbitration business.

Within the past year, there have been significant developments 
in the use of arbitration. In particular, the Scottish government has 
specified ad hoc arbitration, with the Scottish Arbitration Centre as the 
appointing body, as the default dispute resolution mechanism for all 
standard supply and service agreements.

2014 also saw the International Centre for Energy Arbitration, 
a joint project of the Scottish Arbitration Centre and the Centre for 
Energy Petroleum and Mineral Law and Policy of the University of 
Dundee, carry out its research questionnaire into dispute resolution in 
the energy sector. The data from the research are being analysed, with a 
report due out in 2015.

The Scottish courts continue to be supportive of the spirit and 
intent of the arbitration legislation. In Arbitration No. 1 of 2013 [2014] 

CSOH 83, the Lord Woolman, one of the Court’s arbitration judges set 
out the Court’s approach to serious irregularity appeals, noting that 
they are designed as ‘a long stop available only in extreme cases where 
the tribunal has gone so wrong in its conduct of the arbitration that 
justice calls out for it to be corrected’; that the court will not intervene 
on the basis that it might have done things differently, or expressed its 
conclusions on the essential issues at greater length;  and that such an 
appeal can only succeed if there has been substantial injustice. 

Throughout the judgment it is made clear that English authority 
provides helpful guidance in setting out the approach of the Scottish 
courts. It is also notable, that during the court proceedings the parties 
sought, and were granted, anonymity under section 15 of the 2010 Act, 
which is reflected in the name of the case.

Cases like this are providing comfort to practitioners from other 
jurisdictions, and there has been an increase in parties specifying 
Scotland as a seat in international contracts, particularly in the energy 
field.
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48 Professional or ethical rules applicable to counsel

Are specific professional or ethical rules applicable to counsel 
in international arbitration in your country? Does best practice 
in your country reflect (or contradict) the IBA Guidelines on 
Party Representation in International Arbitration?

There are no specific professional or ethical rules applicable to counsel in 
international arbitration in Scotland. Where counsel in an international 
arbitration seated in Scotland is also a member of a professional body such 
as the Law Society of Scotland or the Faculty of Advocates they are subject 
to codes of conduct that reflect the IBA Guidelines.

49 Regulation of activities

What particularities exist in your jurisdiction that a foreign 
practitioner should be aware of? 

Scotland is an open jurisdiction for the purposes of sitting as an arbitra-
tor or representing a party. If court support is required, it is necessary to 
instruct lawyers with rights of audience in the Scottish courts.

Non-European Union nationals should be aware of visa requirements 
for entering the UK.

Brandon Malone  info@scottisharbitrationcentre.org 
brandon@brandonmalone.com
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Scotland
United Kingdom
Tel: +44 131 618 8868
Fax: +44 131 777 2609
www.brandonmalone.com

Scottish Arbitration Centre
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125 Princes Street
Edinburgh EH2 4AD
United Kingdom
Tel: +44 131 226 4686 / +44 7827 232 494
Fax: +44 131 240 0830
www.scottisharbitrationcentre.org
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