
Dispute Resolution 
in the Energy Sector
Initial Report



do energy disputes require a
dedicated set of procedures
to facilitate their resolution?

Confidentiality was
clearly an important
factor to respondents

A narrow majority of respondents were
against mandatory cooling-off periods 

there was a very high level of
support from respondents for
mandatory high level
negotiation

The preferred dispute method
amongst respondents to the
Questionnaire was arbitration
by a clear margin

Our initial research has focused on
commercial disputes, as opposed to investor

state dispute settlement



Introduction
We are very pleased to present the Initial Report of the International Centre for
Energy Arbitration.  The ICEA is a joint project of the Scottish Arbitration Centre and
the Centre for Energy, Petroleum and Mineral Law and Policy at the University of
Dundee.  The ICEA has been established to provide a distinct focus for international
dispute resolution in the energy sector. Given the very large and growing number of
disputes arising in this sector, we believe such a focus is justified.

Energy disputes often have a very high monetary value, a strong public interest and a cross-border character, due to the origin of the parties involved.

Increasingly, disputes involve renewable sources as well as non-renewable sources, such as oil and gas, and network-bound energies, such as

electricity and gas. Their origins often lie in sudden, sharp fluctuations in market prices.

In this light, we may ask: do energy disputes require a dedicated set of procedures to facilitate their resolution? Is a distinct set of rules likely to be

helpful? How do the ‘consumers of arbitration’ view these issues?

The ICEA will be addressing issues such as these in the coming months and years. Our mission is encapsulated in the three ‘R’s of our by-line:

“Research – Resource – Resolve”.  We aim to develop the ICEA as a resource for those engaged in the dispute resolution process, providing legal and

technical support through our networks.  In due course we propose to help parties resolve their energy disputes by providing an effective framework

of rules, conducive to the needs of the sector and reflecting the expressed preferences of industry players and their advisors.

In this Initial Report, we summarise the findings of our first Energy Dispute Resolution Questionnaire, drawing upon the other consultative activities

that we have undertaken since our launch by the then First Minister of Scotland, Alex Salmond MSP in October 2013.

Among the features that have been noted in our results to date are: the strong preference that energy practitioners have for high-level negotiation

at the early stages of a dispute; the very strong preference among all parties for confidentiality; and the clear preference for arbitration as a form

of dispute settlement, but perhaps surprisingly for the energy sector, the robust performance of mediation as a second choice.

This initial research has focused on commercial disputes, as opposed to treaty based dispute settlement. We have sought to ascertain the preferences

of decision-makers in industry and their advisers. The principal respondents to our Questionnaire are exploration and production companies,

construction and engineering firms, energy traders and service companies, transportation and logistics specialists, and providers of legal services

to the sector. 

Initial feedback on the Questionnaire results has encouraged us to believe that we can build on this Report and contribute to the rapidly evolving

body of research into international arbitration. 

Looking ahead, for example, we note that governments, state companies or sub-national entities often figure in international energy arbitrations,

especially as respondents, and we want to take this into account in our ongoing research. Indeed, perhaps no other economic sector provides such

fertile ground for studies into the tensions between states and foreign investors that arise from long-term contracts.  This is only one of the subjects

that encourages us to believe that this research project will have several stages to it and will yield outcomes which we shall be keen to share with

colleagues in the global arbitration community.

In the meantime, we are happy to present our findings to date and 

we look forward to getting feedback on this Initial Report.

Brandon Malone and Professor Peter Cameron, Co-Directors
International Centre for Energy Arbitration
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EXECUTIVE SUMMARY

This is the Initial Report of the International
Centre for Energy Arbitration.  The object of
the ICEA’s research is to identify dispute
resolution preferences in the energy sector
with a view to drafting dispute resolution rules
tailored to the sector’s needs.

The initial research phase has consisted of an
online Questionnaire, accompanied by debate
and discussion with industry and professional
figures at various events and conferences.

The research has focused on the different types
of dispute resolution process, and also optional
features of particular kinds of dispute
resolution. 

Process
The research covers initial dispute procedures
such mandatory cooling off periods and
mandatory high level negotiation and
mandatory mediation, and whether there ought
to be sanctions for failure to comply with such
procedures.

The research covers dispute procedures such
as mandatory cooling-off periods, mandatory
high level negotiation, mandatory mediation,
and whether there ought to be sanctions for
failure to comply with such procedures.

In the expectation that arbitration would be a
popular choice (which proved correct), we
looked at individual features of the arbitration
process.

Finally, we considered possible interfaces
between traditional dispute resolution and
online dispute resolution techniques.

Early dispute settlement
Our research discloses strong support for early
procedures to resolve disputes.  Overall,
respondents were against mandatory cooling
off periods, albeit a narrow majority of in-house
counsel respondents were in favour.  However,
there was very strong support for mandatory
high level negotiation, with over 80% of
respondents in favour.

A high number of respondents were in favour of
sanctions for failure to comply with early
dispute settlement procedures.

Relative importance of procedural factors
We found that the most important factor for
parties when considering a dispute process is
the expertise of the decision maker, closely
followed by neutrality.

Preferred dispute method
The preferred dispute method amongst
respondents to the Questionnaire was
arbitration by a clear margin, especially when
hybrid arbitration processes are taken into
account.  However, mediation also ranked well.
Very few respondents ranked litigation as their
first choice.  There was significant support for
hybrid processes, such as med-arb and
arbitration with a conciliation process.

Factors when choosing a seat of arbitration
We asked respondents which factors are most
important when choosing a seat of arbitration.
The single most important factor for most
respondents was that the seat nation was a
signatory of the New York Convention.  That is
unsurprising.  The next most important first
choice factor was the reputation of the local
courts for probity.  

Importance of certain procedural rules
We asked parties to rank the importance of
certain procedural rules on a scale of 1 to 10.  The
highest scoring rule/provision was the ability to
nominate arbitrators scoring 7.7 out of 10.  This
was followed closely by confidentiality, scoring
7.5.  The least important factor to parties
(scoring 5.3) was the nationality of the
arbitrators, suggesting that it is the seat, rather
than the nationality of arbitrators, which counts
in the neutrality stakes.

Confidentiality
Confidentiality was clearly an important factor
to respondents, but that can of course mean a
number of things.  80% of respondents
favoured confidentiality in proceedings with
just under half of those favouring the kind of
enhanced confidentiality and anonymity offered
by certain jurisdictions.

Tribunal fees
We asked whether tribunal fees should be set
by an arbitral institution, or by agreement

between the parties and the arbitrator/tribunal.
There was a clear preference 61/39% in favour
of fees being set with the agreement of the
parties.

Hourly rate v Ad valorem
There was also a strong preference 59/41% for
fees being set on an hourly rate basis. 

Parallel Online Blind Bidding (POBB)
We asked respondents whether they would
consider a parallel online blind bidding system to
be an attractive feature of a set of arbitral rules.
A sizeable minority (46%) responded yes.  Since
no one can be forced to participate in such a
process, we consider that it would be worth
fleshing out our proposals in this regard for the
benefit of those who would make use of it.

Conclusions
One of the main purposes of the initial stage of
our research was to establish by means of a
consultation with the consumers of arbitration
themselves whether a specific set of dispute
resolution rules and procedures for the energy
sector are justified and necessary.

Whilst it is debatable whether contracts in the
energy sector are so different from other
contracts that a specific dispute format is
required, our preliminary view is that there are
industry preferences on dispute resolution, at
least within the oil and gas sector, and that
these preferences are not adequately reflected
in existing dispute resolution mechanisms;
accordingly, an industry specific set of rules
may be justified.

In the concluding section of this Report, we
have outlined a set of dispute resolution
principles, based on our findings.

In the next stage of our research, we will be
seeking feedback on this Report, our findings
and our proposed dispute resolution principles
for commercial disputes.

We will also be researching investor state
dispute settlement, and considering whether
the lessons drawn from our commercial dispute
research may have value in that important
sphere.
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Industry Views on Dispute Resolution

Mandatory cooling off/negotiation/mediation

We asked a series of questions about industry views on the use of mandatory techniques to prevent or delay the formalisation of
disputes.

Mandatory Cooling-off Periods
Rushing into a formalised dispute procedure in the heat of the moment is sometimes regretted at a later stage.  Cooling-off periods
allow parties time to reflect on a dispute, and to explore settlement options before incurring legal expense, and exposure to the risk
of a contrary award of legal expense.

The argument against mandatory cooling-off periods is that they are a waste of time where there is no genuine desire by the other
party to engage in serious negotiations.  Worse than that, a mandatory cooling-off period may be argued to deprive a tribunal of
jurisdiction.  An example of a tribunal declining jurisdiction because a cooling-off period had not been observed in the context of a
bilateral investment treaty can be found in Murphy Exploration v Republic of Ecuador ICSID Case No. ARB/08/4.

A narrow majority of respondents were against mandatory cooling-off periods, but the relatively high level of support demonstrates
their perceived value in some quarters.

It is notable that support for mandatory cooling-off periods amongst external counsel was lower than respondents as a whole.
Whereas, in-house counsel were in favour of mandatory cooling-off periods by a similar majority.

Conclusion – mandatory cooling-off periods

Whilst there is clearly a considerable degree of support for mandatory cooling-off periods, given that such provisions have a
procedural impact on all parties, we do not consider that there is enough support to include such a provision in our proposed dispute
procedure.

Cooling-off Periods 
(All respondents)

Cooling-off Periods 
(External counsel)

Cooling-off Periods 
(In-house counsel)
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Mandatory High Level Negotiation

Failure to have a dispute dealt with early at the appropriate level can lead to wasted legal and management expense.  Equally, if a
dispute cannot be resolved by negotiation, it is good to know that at the start of the process.

It is important that early negotiations are carried out at the appropriate level of an organisation.  In many disputes, senior
management/executive board scrutiny of the dispute only arises at the stage that the dispute is formalised, and sometimes only at
the point of the ‘doors of court’ negotiation stage where board approval is needed for the proposed settlement deal.

A number of factors can militate against an early settlement.  A frequent issue is that of personality clash.  If the negotiation of the
dispute is left at the level of the individuals involved in the creation of the problem, egos can get in the way of a sensible resolution.
Sometimes disputes become personal, with neither side wishing to lose face.  In some disputes, there is a conflict of interest issue.  The
manager in question may have a direct financial interest in the outcome of a contractual issue because of bonus structures and incentives;
or has a vested interest in the outcome because he or she drafted and negotiated the provisions in dispute or engaged in or oversaw
the actions giving rise to the dispute. The vested interest may be a fear that losing the case may lead to a loss of their jobs. 

Escalating a dispute to a higher level of management can avoid these issues.  Higher level management is also able to view the
dispute in the wider context of the ongoing relationship and wider reputational issues.

It is therefore unsurprising that there was a very high level of support from respondents for mandatory high level negotiation with
83% of respondents in favour of this being a mandatory step.  There were no significant differences between in-house and external
counsel on this point.

Conclusion – mandatory high level negotiation

Given the very strong support for mandatory high level negotiation amongst respondents, and the clear advantages it offers, we
intend to include a mandatory high level negotiation provision in our proposed dispute resolution procedure.

Mandatory High Level 
Negotiation 

(All respondents)

there was a very
high level of support
from respondents for

mandatory high
level negotiation 
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Mediation

Mandatory mediation received strong support across all respondents.   A remarkable 73% of respondents were in favour of
mandatory mediation.  It is often argued that the success of mediation is a consequence of its voluntary nature, and that its success
rate drops dramatically when it is imposed on parties, but that does not appear to have put off the respondents to the questionnaire.

Support for mandatory mediation was highest among non lawyers (76%) with external counsel also strongly in favour at 71% and
in-house counsel slightly less supportive at 68% of respondents.

There are of course degrees of ‘mandatory mediation’.  It is not possible to force parties to agree.  However, it is possible to provide
that parties are to participate in a defined mediation process and to spell out the consequences of a failure to participate.

Conclusion – mandatory mediation

There is strong support for mandatory mediation.  On balance, given this level of support, we consider that there should be a
mandatory mediation step in our proposed dispute resolution procedure.

However, it is important to consider the question of sanctions, and any other procedural consequence when including such a
requirement and we consider that below.

Pre-arbitration proceedings can be used by a dilatory or recalcitrant party to delay the arbitration or even to prevent arbitration by
accusing the other party of acting in bad faith during the pre-arbitration phase.  We therefore take the view that such pre-action
procedures should not be a bar to the arbitration proceeding, and we discuss this below.

Mandatory Mediation
(All respondents)
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Sanctions for non compliance with pre-action procedures

A remarkable statistic emerging from the data is that 68% of respondents were in favour of sanctions for failure to comply with
pre-action procedures.  Such sanctions may have been normalised by the Woolf reforms in England and Wales.

A danger of compulsory pre-action procedures is that they may have the effect of depriving the tribunal of jurisdiction until such
time as the procedures have been followed.  Whilst some may consider the ability to prevent the commencement of an arbitration
pending completion of the pre arbitration procedures, our view is that this is undesirable because of the need to be able to respond
in cases of urgency. 

Conclusion – sanctions

There is clearly very strong support for sanctions within rules to encourage parties to comply with pre-action procedures.

We consider that a failure to comply with pre-action procedures should not be a bar to jurisdiction.  

In our proposed dispute resolution procedure, we intend to provide for the tribunal having discretion to take failure to comply with
procedures into account when determining apportionment of costs.

Sanctions for non-
compliance with pre
action procedures

68% of respondents
were in favour of

sanctions for failure
to comply with pre-
action procedures
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Importance of features of a dispute
process ranked by importance

Respondents were asked to rank the
importance of key features of a dispute process.

This chart records the split of how
respondents voted for their first choice –
the most important factor.  The two
biggest drivers were the expertise of the
decision maker and neutrality, coming in
at 31% and 29% respectively.
There is often an argument whether it is
important that the decision maker (or
mediator) is expert in the subject matter
of the dispute.  The contrary argument is

that the decision maker/mediator need
not be familiar with the technical subject
matter, so long as they are expert in the
procedure.

For a significant proportion of
respondents, the expertise of the decision
maker is the single most important factor
in a dispute process.  This militates in
favour of specialised tribunals and courts.
Interestingly, the cost of the process was
not an important first choice for
respondents.  This may reflect the fact
that energy disputes are often concerned
with very large amounts of money.  To get
a clearer idea of the relative importance
of factors to respondents we applied a
weighting.  We assigned 10 points for each
first choice vote, 9 for each second choice,
8 for the third, 7 for the fourth, and 6 for
the fifth, with no score for any sixth to
tenth place ranking vote.  By weighting
the scores in this way a more balanced
picture can be provided of the relative
value placed on each factor. It yields the
following result:

The expertise of the decision maker is still
the top priority, with neutrality and
enforceability remaining crucial factors.
However, weighting the scores brings out
the importance of some other factors
such as speed, finality and confidentiality
of the process.

Conclusion – importance of procedural
features

The expertise of the decision maker is not
something that can be easily legislated for
in rules.  In any event, parties want to be
able to nominate the tribunal.  The same
factors apply to neutrality.  Enforceability
of the award is a function, in the first
instance, of ensuring that a New York
Convention seat is selected.

Areas of priority that can be addressed
through rules are speed, confidentiality,
finality, and flexibility, although these are also
often determined or influenced by the seat.

We intend to include set time limits in our
proposed dispute resolution procedure to
address the priority of speed.  Whilst time
limits are often extended, or even ignored,
we consider that they provide a useful
target, and give a degree of authority to
the tribunal in regulating procedure and
avoiding abuse of process.

Importance of
procedural features 

(1st choice)
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Preference of dispute resolution mechanism
Ultimately, the appropriate choice of dispute resolution mechanism is closely tied to the subject matter of the dispute and a number of
other factors which may not be known at the time the contract is entered into.  

The choice of dispute process will have been set out in the contract, but of course parties may try to obtain the agreement of the other
side to a different, more suitable process when a dispute has arisen.

Subject matter aside, clients and their advisers often have a preference for a particular procedure because of its features and perceived
advantages.

We asked respondents to express their first choice preferences as to the form of dispute resolution procedure.  The responses are set
out in the following chart:

Arbitration emerges as the most popular first choice for dispute resolution on 33% with mediation in a strong 2nd place on 26%.

If med-arb, arb-med and arbitration with a conciliation option are considered as variations on arbitration (in that they involve an element
of compulsion and guarantee a decision), then arbitration emerges as the runaway winner with a combined score of 56%.

Litigation received only 8% of first choice votes.  Despite its popularity in certain areas of the energy sector, expert determination also
scored 8% of first choice votes.
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Weighting the scores for each respondent’s top five preferences, and using our point system to get a better idea of their relative
popularity, we see the following emerge: 

Arbitration remains the most popular choice on 16% of the overall voting points, and when combined with the hybrid arbitration
processes, it scores an impressive 58%; even so, med-arb and arb-med are all close behind.  Litigation is still a very unpopular choice.
Given that respondents expressed a strong preference for the decision maker to have technical expertise and to have the ability to nominate
decision makers, it is perhaps unsurprising that litigation does not rank highly.  Whilst many judges have a great depth of experience, few can
boast the technical expertise that comes from an industry background, and of course, in litigation, it is not possible to select the judge.

Conclusion – method of dispute resolution
Respondents expressed a strong preference for non-court procedures.  Arbitration received the highest score with the various
arbitration/mediation hybrids also highly ranked.

Given the popularity of mandatory mediation as an initial step in response to our earlier question, our view is that a process which
involves a mandatory mediation stage, followed by an arbitration process if the mediation is unsuccessful, is the preferred mechanism,
albeit our view is that it should not be a bar to jurisdiction.

Given the expressed desires for mandatory mediation and arbitration, it might be asked why the med-Arb option was not more popular,
scoring only 11% in the first choice preference.  The likely reason for this is that med-Arb involves the mediator becoming an arbitrator.
Whilst in many parts of the world there is no issue with this, many common law jurisdictions in particular have concerns about the
natural justice implications of a mediator becoming an arbitrator.  Accordingly, to ensure the widest appeal, we consider that the
processes should be kept separate.  There are cost implications of having two separate processes, but the research shows that
respondents were less concerned about cost.
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Turning to our specific questioning on
arbitration, we asked respondents to rank
ten factors in order of importance when
choosing a seat.

The most important factors for most
respondents were that the seat nation
was signed up to the New York
Convention, that its courts have a
reputation for probity, and that the courts
have a favourable attitude towards
arbitration.  This chart shows the
percentage of first choice votes cast in
favour of each option.

Having good transport links and the
availability of local expert witnesses did
not feature at all on the list of top
priorities, and indeed, those two factors
were the least important, accounting for
over half of the lowest priority votes.

A weighted analysis of the factors is
shown in the following chart, which
broadly follows the pattern. In our
weighted analysis, we ascribed 10 points
for a first choice vote, 9 for a second
choice and so as before.  The chart shows
the percentage of the overall points
scored by each category:

The weighted analysis shows that the
suitability of the local arbitration
legislation is an important factor, and that
despite the international character of
much energy arbitration, the availability
and reputation of local arbitrators is an
important factor.

Respondents did not seem to be
particularly concerned about the
availability of transport links and
appropriate venues.

Conclusions – questions about
arbitration

Questions about the seat or place of
arbitration are not generally speaking the
subject matter of procedural rules.
Sometimes a default seat is specified or
implied, and sometimes it is left to the
parties.

We intend to draft procedural rules that
can be used with any seat or place of
arbitration and any substantive law.  We
intend, however, to specify Scotland as the
default seat in the absence of an express
provision to the contrary by the parties in
the contract, given Scotland’s strong
compliance with respondents’ principal
concerns: acceptance of the New York
Convention, probity of courts, favourable
attitude of the courts towards arbitration
and suitability of the local arbitration act
to disputes with an energy subject matter.

Questions about Arbitration
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21% Reputation of
courts for probity
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10% Suitability of
local arbitration
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0% Cost
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arbitration
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4% Appropriate
venues

11% Availability
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local arbitrators

2% Availability of
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7% Cost
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York convention
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local counsel with
arbitration
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arbitration

Weighted analysis
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Arbitration Rules

We asked respondents to score various characteristics of arbitration rules for importance, giving each a mark out of ten for importance.

The highest scoring factor with an importance of 7.7 out of 10 is the ability to nominate an arbitrator.  This confirms the importance of
this feature of arbitration, and suggests that any move to an institution-only appointment system would not be successful.

The second highest scoring feature of arbitration is confidentiality.  This is interesting given its relatively low score under the section on
dispute procedures above.

A default procedure and fixed timescales for an award also score highly in terms of importance.

Conclusion – arbitration rules

We have taken this information into account when setting out the features of our proposed scheme.  There are a number of points that
we will include.  In particular, we consider that legal error appeals should be excluded, that there should be a fixed timescale for an award
and that there should be emergency arbitrator provisions.

A number of these priorities are seat dependent.  For example, confidentiality varies from seat to seat, and we address that below.  Our
view is that there should be a default confidentiality provision with the option to waive confidentiality.

Limited discovery/disclosure is also given a high importance rating.  In most sets of arbitration rules, questions of discovery of evidence
are left to the tribunal.  The question then becomes one of the procedural culture of the tribunal.   In some jurisdictions there is a duty
of disclosure and full discovery is allowed, whereas in others, there is a presumption against disclosure, with only relevant documents
or categories of documents being recoverable.

Our view is that given the preference for limited discovery/disclosure expressed by respondents to the Questionnaire, our proposed
dispute resolution procedure should specify limited relevancy-based document discovery, and make it clear that parties are only obliged
to lodge those documents on which they found their case, and those which the tribunal order it to produce on cause shown. The procedure
will therefore follow the principles of the International Bar Association Rules on the Taking of Evidence in International Arbitration.

Waiver of rights of appeal

Nationality of the arbitrators

Scrutiny of the award by an institution

A default procedure and timetable

Requirement for agreed terms of reference

Built in mediation

Limited disclosure/discovery

Fixed timescale for award

Expedited appointment of tribunal

Emergency Arbitration provisions

Ability to nominate arbitrator

Confidentiality

6.5

5.3

6.4

7.2

6.6

5.7

6.8

7.1

7.0

6.5

7.7

7.5



Confidentiality in Arbitration

We asked parties to express a preference in relation to the degree of privacy and confidentiality in relation to arbitration proceedings.

An overwhelming majority favour confidentiality (80%), with 37% of respondents favouring the enhanced confidentiality and
anonymity offered by regimes such as that operating under the Arbitration (Scotland) Act 2010, where confidentiality is actionable
and court proceedings are anonymised.

There are a number of arguments for and against confidentiality in dispute resolution.  The most obvious advantage of confidential
proceedings is that they preserve commercial confidentiality.  It can also be argued that holding private proceedings and keeping
the dispute out of the public spotlight is more conducive to reaching a negotiated settlement and preserving the underlying
commercial relationship, by removing considerations of ‘face saving’ (at least so far as the outside world is concerned).
Confidentiality also helps to avoid the damage to reputation that public knowledge of a dispute can cause.  

Against that, some argue that having a body of reported arbitral decisions would help the development of arbitration practice,
encouraging an element of consistency and therefore provide predictability in awards.

In investor state arbitration, there are, of course, considerations of public policy.  A good proportion of awards in investor state
disputes are of course published.

Conclusion: confidentiality
Given the overwhelming level of support for confidentiality amongst respondents, we 
intend to include a confidentiality provision within our proposed dispute resolution 
procedure.  
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Costs of the arbitration

We asked parties how tribunal fees should be set.  We asked the related question of whether tribunal fees should be set according
to the value of the claim, or on an hourly rate basis.

We also asked whether the fees of an arbitral institution should be set on the basis of the amount in dispute or on an hourly basis.

The data shows a clear preference for fees of the tribunal to be set by the institution, rather than by the parties, and for fees to be
calculated on an hourly rather than an ad valorem basis (perhaps reflecting the high value of some claims in the energy sector).
There was also a preference for fees of the arbitral institution to be fixed on an hourly rate basis, although the distinction was less
marked at 54/46%.

Conclusion: Costs of the arbitration
We intend that our proposed procedural rules will provide for tribunal and any institutional fees to be set on an hourly rather than an ad
valorem basis.  We also intend to provide that the tribunal’s fees will be set by the administering institution.
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Parallel Online Blind Bidding (POBB)

We asked respondents whether they
would consider it an attractive option to
have parallel online blind bidding as part
of a set of arbitration rules.

There are various free standing online
blind bidding systems, but they tend not
to be used for complex commercial
matters.  The idea behind a blind bidding
system is that parties agree in advance
that they will be able to submit blind
offers online.  The respondent submits an
offer in the amount that it is willing to pay,
and the claimant can submit the amount
that it is willing to accept.  If the amounts
come within a certain percentage of each
other, the computer splits the difference,
and the parties are deemed to have
agreed.

These are interesting systems and get
around one of the major road blocks on
the path to a settlement: the fear of
showing one’s hand.

A blind bidding system avoids the
unfortunate scenario of both parties being
willing to settle at a certain level but one,
or both parties being unwilling to let that
be known: to avoid the appearance of
weakness.

However, at present, these systems are
used for the most part in high volume
scenarios, like insurance claims; they tend
not to be used in one-off commercial
disputes, where the suggestion of using
such a system might, in itself, be seen as
a sign of weakness, and a tactical mistake. 

That said, we were interested to learn that
a major oil and gas equipment and
services provider uses Cybersettle for all
disputes under $100,000 in value.  It is

therefore clear that there is already a
degree of acceptance of such systems in
the oil and gas industry.

By building such a system into a set of
rules, so that it applies without either
party having to suggest it, the option is
there to be used automatically, so there is
no problem of perceived weakness.

To our knowledge, such a system of
parallel online blind bidding does not
feature in any current arbitration or court
rules.

It was not known whether there would be
any interest in such a system, so the
answers to our final question, whether
such a system would be seen as an
attractive option, are very interesting:

Whilst a majority of respondents did not
find the option attractive, a very sizeable
minority (46%) did respond that such an
option would be attractive.

Since there is no requirement to take
advantage of a blind bidding option, there
would be some merit in making it available
to the large minority of users who might
like to use it.

The nature of blind bidding is such that it
is only of assistance where a cash sum is
in dispute, and it cannot be used to settle
more nuanced matters such as price
redetermination.  Nevertheless, it may be
useful in a considerable number of
disputes.

Conclusion – POBB

Our view is that given the POBB system
would be optional, and that parties who do
not like it should not be compelled to use
it, it would be a useful feature of a dispute
system for the sizeable minority of
respondents who are interested.  It has
the potential to lead to significant savings
and to result in early settlement of a large
number of disputes.

Parallel Online 
Blind Bidding

54% Not Attractive46% Attractive
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‘Energy dispute resolution’ is a term that takes in a very wide range of subject matters and processes.  Whilst it may be said that
certain types of dispute are better suited to particular dispute processes, there is no obvious ‘one size fits all’ solution.  However,
we have come to the conclusion that the users of energy dispute resolution processes, those companies involved in the sector and
their advisers, have similar preferences and want similar things from a dispute process.  We consider that there is merit in formulating
a dispute resolution procedure which caters for those general preferences.  Our intention is that the proposed procedure would
have the following features:

Proposed dispute resolution model features:

• Mandatory high level negotiation

• Mandatory mediation if negotiation is not successful

• A failure to observe the negotiation or mediation stage will not deprive the arbitral tribunal of jurisdiction, but such a failure
can be taken into account by the tribunal at the costs stage

• Arbitration if mediation is not successful

• The arbitration procedure will include

• Time limits for the overall procedure

• Terms of reference to be agreed by the parties

• No appeal on legal error grounds

• A requirement to lodge relevant documents founded upon, but no other disclosure unless ordered by the tribunal

• Default procedures and timetable

• Emergency arbitration provisions and expedited appointment procedures

• Strong, but optional confidentiality

• Tribunal fees to be set on an hourly rate basis by the institution

• A parallel online blind bidding system as part of the rules

• Scotland as the default seat of arbitration in the absence of contrary agreement by the parties

Our aim in conducting this research was to discover industry priorities and preferences for dispute resolution.
We will now take soundings about our initial findings, and subject to those soundings, we will then proceed to draft.

We are very interested to hear your views on this Initial Report.  

Please do get in touch with us at info@energyarbitration.org
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Methodology

We issued an online Questionnaire in March
2014 and left it open for responses until the
end of July 2014.  In addition, we conducted
discussions with industry participants and
advisors at various seminars conferences
and events.  In particular, we held an ICEA
event at the offices of Hughes Hubbard and
Reed in New York City.  We held a seminar in
Inverness in July 2014 which focused on
renewable energy.  In September 2014,
energy arbitration was the theme of the
Scottish Arbitration Centre Arbitrator
Training Day.  We attended the ITA-IEL
conference on Energy Arbitration in Houston
Texas in January 2015.  We held a session on
energy dispute resolution at the Global
Energy Summit in London in February 2015.
We participated in a seminar on energy
dispute resolution hosted by the Dispute
Resolution Academy of the European Law
Students Association during the Vis Moot in
April 2015.

We received 159 responses to the online
Questionnaire.

Of those responses, 94 responses came
from law firms and 65 from industry.  The
majority of industry responses came from
in-house lawyers.

Split by industry, we had responses from
across the energy sector.  It is clear that the
majority of responses came from the oil and
gas industry, although we had quite a
number of responses from the conventional
power and wind sectors.

Weighted analysis method:

In several questions we asked respondents
to rank their choices in order of preference.
We did this with the ‘importance of
procedural features’, the ‘preference of
dispute mechanism’, and the ‘importance of
factors when choosing a seat’ questions.

For these questions, reporting first choice

listed by respondents is interesting but does
not give the full picture. For example, many
respondents listed the seat being a signatory
to the New York Convention as the most
important factor.  That is not surprising, but
NYC membership can normally be assumed,
and it is more interesting to know what the
second and third most important factor for
respondents is.

To give a better picture of the relative
importance respondents ascribed to these
factors, we weighted the scores, giving 10
points for a first choice, 9 points for a second
choice, and so on.  We did not ascribe any
score for parties’ 6th to 10th choices; only
their top five.  We then counted the total
points and gave each factor a percentage
score based on its share of the total points
available.  The weighted analysis charts are
a product of this exercise. 

Responses
Industry 
Responses

Responses by
Industry

65 Industry 94 Law firms 13 Executive 12 Technical

5 Financial 35 Legal

123 Oil and Gas 21 Power (Conventional)

1 Solar 1 Wave

7 Wind 2 Hydro

5 Minerals
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the AIPN. He is a barrister (England and Wales, Middle Temple), and has regularly been asked by governments and investors to
testify in arbitral proceedings as an expert witness.  Peter's most recent publication, 'International Energy Investment Law: The
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gas and renewable energy disputes, and damages in energy claims. A book-length publication, 'Oil, Gas and Mining: A Source Book',
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He is an Honorary Lecturer at the Centre for Energy, Petroleum and Mineral Law and Policy at the University of Dundee and is an
External Examiner in arbitration law and practice at Robert Gordon University.  For a large part of his career, Brandon has been
involved in construction and engineering disputes before various courts and tribunals, including the Court of Session, Scotland’s
supreme court.
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Brandon is accredited by the Law Society of Scotland as a specialist in Construction Law and as a specialist in Arbitration Law, and
convenes the Society’s Arbitration Accreditation Committee.  He also sits on the Society’s Constitutional Law Subcommittee and
became a Council Member for the Edinburgh constituency in 2014.  In 2013, Brandon was elected an eminent Fellow of the Royal
Institution of Chartered Surveyors.  

Brandon lectures on international arbitration and dispute resolution at the Universities of Edinburgh and Strathclyde.  He is the
author of a number of arbitration guides for Scotland.  He regularly speaks at international conferences on energy dispute resolution
including in the past year, the Global Law Summit, the Vis Moot, and the Commonwealth Law Conference.

Brandon is regularly appointed as an arbitrator by professional bodies in Scotland and he is a member of the panel of arbitrators of
the International Centre for Dispute Resolution (ICDR); the global component of the American Arbitration Association.  
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The Centre for Energy Petroleum
and Mineral Law and Policy at the

University of Dundee

The Centre for Energy, Petroleum and Mineral
Law and Policy at the University of Dundee is
an internationally renowned graduate school
in the field of international energy law and
policy. It is the largest centre of its kind in

Europe.

Stimulated by oil and gas developments in the
North Sea, the Centre was established in May
1977. Since then, its graduates have grown to
more than 3,500 alumni across the globe.

Its interdisciplinary approach to teaching,
research and consultancy provides a unique
perspective on how governments, business
and communities operate, providing the

professionals of today with the ability to meet
the challenges of tomorrow.

For more than three decades it has been
delivering high quality professional training

and education worldwide.

This commitment to quality in education co-
exists with a strong commitment to
sustainability and responsibility in the
management of energy and extractives.

Contact@

Hugh Gunn

h.j.b.gunn@dundee.ac.uk

www.cepmlp.org

The International Centre
for

Energy Arbitration

The International Centre for Energy
Arbitration is a joint venture of CEPMLP and

the Scottish Arbitration Centre.

Work commenced on the project soon after
the establishment of the Scottish Arbitration
Centre, and the ICEA was officially launched
by the then First Minister of Scotland, Alex

Salmond MSP in October 2013.

The aim of the ICEA is to produce dispute
resolution rules aimed at the energy sector
and provide a resource for those engaged in

energy related disputes.

ICEA’s research into energy dispute resolution
is a continuing project.

Contact:

Andrew Mackenzie

Secretary General

secgen@energyarbitration.org

www.energyarbitration.org

The Scottish
Arbitration
Centre

Established in 2011, the Scottish Arbitration
Centre promotes Scottish arbitration as an
effective alternative to litigation, and

Scotland to the world as a place to conduct
international arbitration.

As well as its promotional and lobbying work,
the Centre provides modern accommodation
for arbitration hearings, mediations, and

training events at its facility on Princes Street
in central Edinburgh.

The Centre also has an independent Arbitral
Appointment Committee, which can make
appoint arbitrators for domestic and

international disputes.  The Centre does not
maintain a list or panel of arbitrators, so the
Committee has complete discretion to choose
a suitable arbitrator for the dispute from the
leading domestic (Scottish) and international

arbitrators.

The Centre was recently recognised by Global
Arbitration Review, being shortlisted for up
and coming regional arbitration institution of

the year.

Contact:

Andrew Mackenzie

Chief Executive

chiefexec@scottisharbitrationcentre.org

www.scottisharbitrationcentre.org
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Our intention is that the dispute resolution rules produced by ICEA will be capable of
application regardless of the substantive law of the contract, or the seat of the arbitration.

However, we do intend to specify Scotland as the default seat, subject to the contrary agreement of the parties, and we take this
opportunity to set out Scotland’s suitability as a seat for such disputes.

Scotland has a long history of arbitration dating back many hundreds of years.  With the introduction of the Arbitration (Scotland)
Act 2010, Scotland has a modern, world class arbitration regime.

The Scottish Act is closely modelled on the Arbitration Act 1996 applicable in England and Wales.  Indeed, the Scottish Act is so
closely modelled on the English Act that the Scottish Court has said that English case law under the 1996 Act will be useful in
interpreting the equivalent provisions of the Scottish Act.

There are however a number of material differences.  In the first place, the Scottish Act introduces statute based confidentiality.
Whilst confidentiality is often lost if an arbitration ends up in court on an incidental procedural point, the Scottish system avoids
that by conferring anonymity to the parties involved in any court proceedings relating to an arbitration.  It is also true that appeals
against arbitral awards are more restricted than in the rest of the UK, there being no avenue of appeal to the UK Supreme Court in
London in respect of any arbitration matter.  It is therefore properly regarded as an independent system in arbitration terms.

The legal culture is also quite different in Scotland, and this impacts upon procedure.  Although generally regarded as a common
law jurisdiction, Scots law has its roots in the civil law.  Scottish court procedure is a hybrid system.  It has elements of common law
procedure, such as adversarial hearings and cross examination, but its rules on discovery of documents, for example, is closer to
that in operation in civil systems.  That court procedure tends to influence arbitral procedure, and therefore Scottish arbitration
procedure resembles the hybrid approach found in international commercial arbitration.

As an arbitration seat, it ticks all of the boxes in terms of the preferences expressed by the respondents to our Questionnaire.
Scotland has very good transport links, with direct flights to Europe, the Middle East and north America.  New flights are being
added to Scottish airports all the time.  For other destinations, Scotland is a short connecting flight away from hubs at London,
Paris and Amsterdam.

Costs are lower in Scotland.  Venue hire is less expensive, and legal fees are lower than most other large centres of arbitration.  This
of course is not relevant if parties are using advisors from a different jurisdiction (and Scotland is a completely open jurisdiction for
arbitration purposes), but of course it is necessary to instruct lawyers with rights of audience before the Scottish courts if the
intervention of the courts is required.

Finally, there is Scotland’s status as an energy hub.  Scotland is the largest oil producer in the EU.  It has 32% of total renewable
generation.  It has up to 25% of Europe's tidal power and 10% of its wave power.  It also has around 25% of the European offshore
wind resource potential.  In addition to the oil and gas activity in the North Sea, Scotland has a £10 billion market in supply chain
services.

As a result of this industry, Scotland has deep technical resources available to support the process of dispute resolution in that
field. 

There is a great deal of academic expertise in energy technology and energy law.   ICEA partner, the Centre for Energy, Petroleum
and Mineral Law and Policy is an obvious example, but energy law is also taught at Aberdeen, Robert Gordon, and Stirling Universities.

For all of these reasons, Scotland is an eminently suitable choice as a seat of energy dispute resolution.
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